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Licensing is an attractive option to established brands to leverage their reputation in adjacent product categories that fit the brand's
profile. Image: LinkedIn, Fabio Cattaneo
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In the last few years, the fashion sector has seen a notable evolution of licensing agreements due to an
increasingly competitive context and growing globalization as well as the rise of new markets and the tarnishing
of others.

The licensing agreement in fashion sector is a strategic tool for the growth of fashion houses. The most common
license used is the trademark license.

Through the license agreement the licensor, who is the owner of the trademark rights, grants on a temporary basis
and upon payment of a royalty to the licensee the right to use the object of the contract.

The licensing agreement has the advantage of being extremely flexible and tailorable in relation to the purposes
that the parties intend to achieve.

Licensing is a commercial tool for fashion houses to reach goals such as revenue growth, product SKU ramp-up
and commercial market penetration.

Different types of licenses can be distinguished: merchandising, opportunistic and strategic licenses.

These licenses can, in turn, be structured in production licenses, commercial distributions licenses or both licenses.

In merchandising agreements usually, the licensor has a certain notoriety in reference to certain product
categories and there is a distance between both productive and distributive between the categories of core
business and the new product categories of the license.

In this type of license, the extension of the product categories is considered from the licensor as an opportunity to
expand the revenue and the range of products, that the company would not be able to produce on its own.

For the licensee it offers the possibility of expanding its own production and distribution know-how, without
having to invest in new brands.

The opportunistic licenses are frequently used when there is greater integration between the two partners, with
respect to the merchandising.

For example, when the product categories of the license constitute the "natural" extension of the licensor's core
business, such as the license of sportswear, childrenswear or underwear when the licensor produces shoes.

This system of licenses is widespread in the fashion industry, because it allows an expansion of the merchandise
range to products near to the core business, limiting the investment costs for product development.
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Strategic licenses are the most used tool for strategic positioning and enriching the attractiveness of the brand.

For example, through this kind of agreement in the perfume business the licensor participates in the choice of the
essences and presentation of the packages.

The licensor also agrees with the licensee about the marketing policy for the licensed product on different
channels, some of them chosen by the licensor, others under the commercial influence of the licensee.

These agreements are widely used in sectors such as perfumes and cosmetics, which have different dynamics and
production logics from those of apparel and need specialized structures.

Evolution of licensing
This is not the place for an in-depth analysis of all the legal characteristics of the license agreements of the
different types mentioned above. However, some of the evolutionary traits more present in the most recent
licensing can be highlighted.

For one, the ideal characteristics of the licensee for the licensor have changed.

Bargaining power was initially very biased in favor of the licensor, which was strong in its know-how and in
awareness of its trademark, often imposed exclusivity on the licensee and a production and/or commercial
strategy rigidly predetermined by licensor.

Recently, there has been a reappropriation by all the big brands of a part of the commercial and distribution
management through mono-brand shops, outlets and shopping mall. This has rebought distribution management
under the direct control of the licensor.

On the other hand, the increasing product skills developed by the licensees have ensured that many of these
licensees do not operate currently in exclusivity for a brand, but they produce for potentially competing brands,
with a greater contractual balance.

This evolution of licensing is confirmed by some conditions now present in all major licensing agreements.

Firstly, the duration of the contract has become longer than in the past.

Secondly, it assists with increasing frequency the provision of a pre-emption right that licensor grants to the
licensee on other lines related to the licensed brand.

The increased bargaining power of the licensee is counterbalanced by the minimum turnover clauses that the
licensor usually asks as an essential condition for the maintenance, or failing, to withdraw from the license.

Finally, some key reasons why more companies currently choose a partnership with a licensee are the production
capacity, punctuality and high-quality level of the product that the latter can guarantee.

Above all, there is the possibility that the license relationship can create a real strategic partnership to consolidate
the market position and win against the competition.

IN AN ULTRA-COMPETITIVE scenario such as the current one, licensing has changed from a strategic tool for
growth of the brand to a defense tool of the market segment conquered by the brand.

The opinions expressed in this column are purely the author's.

Fabio Cattaneo is a Milan-based senior lawyer at Studio ACBC Law, expert in legal advice for foreign investors who
want to invest in Italy and the luxury sector. Reach him at fabio.cattaneo@acbc-law.com.
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